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REFLECTIONS OF DR. AMBEDKAR’S IDEOLOGY IN INDIAN FEDERALISM 

SAUMYA GAUR (4th Year) 

 

Introduction 

The framing of the Constitution is 

considered to be one of the greatest 

achievements of India. It was a herculean 

task considering the diversity and complex 

problems specific to pre-independent India.  

The Constituent Assembly had many 

distinguished statesmen, freedom-fighters, 

intellectuals and patriots coming from 

several spheres of national life representing 

various regions, interests, social groups of 

the country1. One such distinguished 

statesman and intellectual who was called 

upon to play a great role in the making of 

the India’s Constitution was Dr. Bhim Rao 

Ambedkar. 

Dr. Ambedkar occupied this position by 

virtue of his academic distinction as a 

constitutional expert, his intimate 

knowledge of the working of the 

Government of India Act, 1935 and his rich 

experience in the political developments of 

India. Dr. Ambedkar had participated in the 

crucial constitutional developments since 

1927, as a delegate to the Round Table 

 
1 B. Shiva Rao, The Framing of India's Constitution 

Indian Institute of Public Administration, Delhi, 

1966, Vol. I. Granville Austin, The Indian 

Constitution, Cornerstone of a Nation, Oxford 

University Press, Bombay, 1966, Chapter I. 

Conferences, as a member of the Viceroy’s 

Executive Council, as the first Law 

Minister of independent India under the 

Prime Ministership of Pandit Jawaharlal 

Nehru2.  

Dr. Ambedkar played a constructive role in 

framing, piloting and defending the 

provisions of the Draft Constitution against 

many criticisms3. This article aims to 

analyze Dr. B.R. Ambedkar’s role and 

contribution in shaping of the Indian 

federation. 

Union of India  

One of the conundrums that confronted the 

Constituent Assembly was regarding 

designating India a 'federation’ or a 'Union'. 

Dr. B. N. Rau, Constitutional Advisor, in 

his Draft Constitution suggested the term 

federation for historical reasons.  

However, the Drafting Committee rejected 

it and instead used the word 'Union', in 

which Dr. Ambedkar played a significant 

role. 

The Constitution of India, which came into 

effect on 26th January 1950, declares that: 

2 K. R. Bombawall, The Foundations of Indian 

Federalism, Publishing House, Bombay, 1967, 

Chapter 6 
3 Refer to Constituent Assembly Debates, Vol. VII 
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India, that is Bharat, shall be a Union of 

States4. 

The Constitution gives the power to the 

Union Parliament to change the name, 

boundary and territory of the States, and 

even the power to abolish and to create new 

States5. The 'Union of India' has been 

established by the people of India through 

representatives assembled at the 

Constituent Assembly, and the States are 

created by the Constitution as constituent 

units6.  

Defending the above nature and status of 

the Union of India, Dr. Ambedkar stated in 

the Constituent Assembly:  

“Though India was to be a federation, the 

federation was not the result of an 

agreement by the States to join a federation 

and that federation not being the result of 

an agreement no State has the right to 

secede from it. The federation is a Union, 

because it is indestructible. Though the 

country and the people may be divided into 

different States for convenience of 

administration, the country is one 

integrated whole, its people a single people, 

living under a single imperium derived 

from a single source.” 7 

 
4 Constitution of India, Article I. 
5 Article 3 of the Indian Constitution 
6 States and Minorities (Dr. B.R. Ambedkar, 1945) 
7 Constituent Assembly Debates, Vol. VII, P.32 

 

DR. B. R. AMBEDKAR ADDRESSING THE ASSEMBLY8 

Federal Structure 

The term ‘federal’ is not used in the 

Constitution; the Union of India has all the 

federal attributes similar to other 

federations.  

(1) It is Union of States with 28 States as its 

Constituent Units;  

8https://i.pinimg.com/originals/03/b8/6d/03b86df90

66daa9fe29b20bab9f817ab.jpg 
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(2) There is dual polity consisting of the 

Union Government at the national level and 

the State Governments at the regional level;  

(3) There is the written Constitution which 

is the fundamental law of the land and 

which divides the powers between the 

Union and the States; and which also has a 

separate procedure for amending the 

federal provisions of the Constitution 

 (4) There is Division of legislative, 

administrative and financial powers 

between the Union and the States under the 

three lists - Union List, State List and 

Concurrent List of the Seventh Schedule of 

the Constitution.  

(5) There is the Supreme Court as the 

highest court and guardian of the 

Constitution and has the original 

jurisdiction to settle disputes between the 

Union and the States.  

The architects of the Constitution have 

taken care to provide a federal system 

suited to the genus and circumstances of the 

people for whom it is designed.  

During the discussion in the Constituent 

Assembly on the above subject, Dr. 

Ambedker defended the federal character 

of the Constitution by observing that:  

“It establishes a dual polity with the Union 

at the Centre and the States at the 

 
9 States and Minorities (Dr. B.R. Ambedkar, 1945) 

periphery, each endowed with sovereign 

powers to be exercised in the field assigned 

to them respectively by the Constitution. 

The Union is not a League of States, united 

in a loose relationship, nor are the States 

the agencies of the Union deriving power 

from it.9”  

Both the Union and the States are created 

by the Constitution; both derive their 

respective authority from the Constitution. 

One is not sub-ordinate to the other in its 

own field; and the authority of one is co-

ordinate with that of the other10.  

Special features  

Indian federation differs from other federal 

Constitutions in many ways, but what 

makes it more different is its special 

features:  

(1) Single Constitution for both the Union 

and the States.  

(2) Single citizenship of the Union and the 

States have no separate citizenship of their 

own.  

(3) Existence of Common Civil Services - 

All-India Services such as I.A.S. and I.P.S. 

- common to the Union and the States.  

(4) Common Comptroller and Auditor-

General appointed by the President of 

India.  

10 Constituent Assembly Debates, Vol. VII, P 33. 
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(5) Common Election Commission 

appointed by the President of India 

(6) Single integrated judiciary under which 

the Judges of the Supreme Court and the 

High Courts are appointed by the President 

of India. 

Dr. Ambedkar stated in the Constituent 

Assembly:  

‘The Constitution has sought to forge 

means and methods by which India will 

have a federation and at the same time will 

have uniformity in all the basic matters 

which are essential to maintain the unity of 

the country11’.  

Taking the experience of other federal 

systems particularly that of the United 

States, Dr. Ambedkar defended the 

emergency powers by stating:  

‘All federal systems including the American 

are placed in a tight mould of federation. 

No matter what the circumstances, it 

cannot change its form and shape. It can 

never become unitary. On the other hand, 

the Draft Constitution can be both unitary 

as well as federal according to the 

requirements of time and circumstances. In 

normal times it is framed to work as federal 

system. But in times of war, it is so designed 

 
11 Constituent Assembly Debates, Vol. VII, P. 33. 
12 Constitution of India, Article 352 and 356. 
13 H. V. Kamath, Constituent Assembly Debates, 

Vol. VIII, P. 196. 

as to make it work as though it was a 

unitary system. Such a power of converting 

itself into a unitary state, no federation 

possesses12.’  

Pointing out the possibility of misuse of 

these powers, Dr. Ambedkar observed: 

‘I do not altogether deny that there is 

possibility of the Articles being abused or 

employed for political purposes. But that 

objection applies to every part of the 

Constitution which gives power to Centre to 

override the Provinces. The proper thing 

we ought to expect is that such Articles will 

never be called into operation and that they 

would remain a dead letter13.’  

The Constitution provides wide scope for 

co-operation between the Union and the 

States in legislative, administrative and 

financial fields under the Concurrent List 

and other parts of the Constitution14.  

Economic and Social Planning under the 

Concurrent List has become the basis for 

undertaking national development through 

the five-year plans for fostering socio-

economic change15.  Further, as a part of co-

operative federalism, the Constitution 

provides for an Inter-State Council to 

promote inter-governmental co-operation 

in matters of common interest; to make 

14 Articles 245 to 255 (Part XI) of the Indian 

Constitution 
15 Constituent Assembly Debates, Vol. VII, p. 34. 
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recommendations for better co-ordination 

of policy; and to provide a forum at the 

highest level to resolve many Union -State 

as well as inter-state differences and 

conflicts16, 

Defending the flexible nature of the 

Constitution and the merits of Indian 

federalism, Dr. Ambedkar maintained in 

the Constituent Assembly:  

‘ One can therefore safely say that the 

Indian federation will not suffer from the 

faults of rigidity and legalism. Its 

distinguishing feature is that it is a flexible 

federation17.’  

Conclusion  

Hence, the contribution of Dr. B. R. 

Ambedkar, as the Chairman of the Drafting 

Committee, in the shaping of the Indian 

federalism has been substantial. It also 

reveals his pivotal role and remarkable 

qualities as a statesman, democrat, 

nationalist, federalist and above all as a 

patriot committed to the well-being of India 

and her people.  

  

 
16 Government of India, The First Five Year Plan, 

1952 

17 Constituent Assembly Debates, Vol. VII, p. 42. 
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AN ANALYSIS OF THE IMPLICATIONS OF DOMICILES-BASED RESERVATION 

 LAKSHITA MEHTA (2nd Year) 

 

According to the Constitution framers' 

perspective, the Reservation policy was 

never intended to offer unreasonable 

benefits. The idea of reservation was to give 

the weaker and marginalised sections of 

society an equal footing, but currently the 

situation is different. One of the most 

visible examples of the situation is the 

Haryana State Employment of Local 

Candidates Act, 2020, which requires 

Haryana's private-sector enterprises 

earning less than 30,000 rupees per month 

to reserve 75 percent of jobs for state 

residents.18  However, the Supreme Court 

put an end to the controversy sparked by a 

few industrialists' groups 

alleging infringement of their fundamental 

rights by prohibiting the State government 

from taking any action against employers. 

It also instructed the Punjab and Haryana 

High Court to expeditiously rule on the writ 

petition filed before it to ascertain the 

 
18  The Haryana State Employment of Local 

Candidates Act, 2020, No. 3, Acts of Parliament, 

2021. 
19  Dipak Rao and Gunjan Gupta, “Haryana Job 

Reservation Law - An Overview”, THE LEXOLOGY 

(Jan. 10, 2022), 

https://www.lexology.com/library/detail.aspx?g=cb

813e73-b519-4596-b507-654a3e942323. 

constitutional legality of the contested 

Act.19 

It will apply to all private entities in the 

state that are considered "employers," 

which includes all corporations, trusts, 

societies, partnerships, and limited liability 

partnerships. Employers must also file 

quarterly reports on the digital portal, 

updating it with information about local 

residents hired and appointed in the 

prescribed salary bracket in the previous 

quarter. Companies found in violation of 

the Act will face fines ranging from 

₹10,000 and ₹2 Lakh. IT firms and start-ups 

established after January 15, 2022 would be 

exempted from the law for the next two 

years20.  

These legislations are usually caught 

between two stools21 i.e., to benefit 

residents of the State and to promote 

principles of oneness and equality. 

Therefore, it is pertinent to scrutinize these 

legislations through a constitutional lens.22 

20 The Haryana State Employment of Local 

Candidates Act, 2020, No. 3, Acts of Parliament, 

2021. 
21 Souvik Shaw, Analysis of Domicile-Based Job 

Reservation Laws, JUS CORPUS LAW JR., Apr. 26, 

2022. 
22 Diksha Munjal, Haryana’s private sector 

reservation law and the skepticism around it, THE 

HINDU, Feb 20, 2022. 
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The Constitution is the Grundnorm of the 

country23 which has given the Indian 

citizens the basic freedom and equality 

which is an essential feature of democracy 

or rule of law24. Right from primitive 

societies up to organized nations, the most 

cherished right that all human beings 

sought was the right to Equality25. 

Article 1526 of the Constitution was 

incorporated as a fundamental right to 

translate the ideals and objectives of 

the Constitution to provide equal 

opportunity to all27. But at the same time, it 

is pertinent to guard the interests of the 

general category. In the Constituent 

Assembly speech of Dr Ambedkar said that 

the reservation should be confined “to a 

minority of seats”. The expression 

“minority of seats”, when converted into 

figures, translates into less than 50%.  He 

further proceeded to assert “To change the 

50% limit is to have a society which is not 

founded on equality but based on caste 

rule.28” 

Dr. Ambedkar’s argument can also be well 

extended to cover domicile-based 

 
23 I.R. Coelho v. State of Tamil Nadu, AIR 2007 

SC 861.  
24 Indira Nehru Gandhi v. Raj Narain, AIR 1975 

SC 2299. 
25 The Haryana State Employment of Local 

Candidates Act, 2020, No. 3, Acts of Parliament, 

2021. 
26 INDIA CONST. art. 15. 
27 INDIA CONST. art. 16. 
28 Dr. B.R. Ambedkar, Constituent Assembly 

debates, 25th Nov., 1949. 

reservations in terms of quantum of the 

reservation. The core issue is whether any 

State can grant domicile-based reservation 

in private sector employment. It is not only 

the state of Haryana but the Job Reservation 

Bills or laws for domiciles that have also 

been enacted in other States including 

Andhra Pradesh, Madhya Pradesh and 

Jharkhand. The job quota Bill passed in the 

Andhra Pradesh Legislative Assembly in 

2019 reserved three-fourths of private jobs 

for local residents of Andhra Pradesh. 

Many of these enactments have been 

challenged on their constitutional 

validity.29

30 

Indeed, the State has the authority to make 

special provisions for people belonging to 

the Socially and Economically Backward 

Classes, Scheduled Castes, and Scheduled 

Tribes. However, this legislation does not 

29 Seema Jhingan and Priyam Raj Kumar, India: 

Domicile-Based Reservations In Private Sector - 

Haryana Government Mandates 75% Reservation, 

MONDAQ (7 Feb. 2022), 

https://www.mondaq.com/india/employee-rights-

labour-relations/1158126/domicile-based-

reservations-in-private-sector--haryana-

government-mandates-75-reservation. 
30 https://www.lawinsider.in/columns/what-is-the-

current-structure-of-reservation-in-india 



 

8 | P a g e  
 

solely focus on securing employment for 

youth from these classes.31  

In the case of Kailash Chand Sharma v. 

State of Rajasthan32, the Supreme Court 

declared the appointment of government 

teachers, who were preferred because they 

belonged to a certain region, as 

unconstitutional. Court held “residence 

cannot be a ground for domicile-

reservation and socio-economic 

backwardness needs to be present”. 

Another seminal viewpoint on domicile-

reservation came in the case, Dr. Pradeep 

Jain v. Union of India33, where the 

Supreme Court held that fostering regional 

loyalties will threaten India’s ideal of unity 

and equality34. 

Article 16(4) gives State the power to make 

reservations in appointments for public 

services in favour of backward classes. 

Reservation in private institutions is a 

violation of their right to conduct business 

or exercise their occupation.35 Those 

 
31 Gaurav Vivek Bhatnagar, Haryana’s 75% 

Domicile Quota in Private Sector ‘Excessive ‘, 

‘Unconstitutional’: Experts, THE WIRE. 

https://thewire.in/labour/haryana-govts-75-percent-

quota-private-sector-jobs-locals. 
32 Kailash Chand Sharma v. State of Rajasthan, 

AIR 2002 SC 2877. 
33 Dr. Pradeep Jain v. Union of India, (1984) 3 SCC 

654. 
34 V.N. Sunanda Reddy and Ors. v State of Andhra 

Pradesh, AIR 1995 SC 914. 
35 Sunil Rahar, Unemployment in Haryana three 

times the national average, THE HINDUSTAN 

TIMES. 

https://www.hindustantimes.com/cities/unemploym

institutions which don’t receive any 

government aid, cannot be forced to select 

candidates on any ground but merit. The 

Supreme Court in the case of, P.A. 

Inamdar v. State of Maharashtra36 held 

“paucity of resources in government 

institutions cannot be a reason for forcing 

private institutions to implement 

reservation policies”. 

In the 93rd Constitutional Amendment of 

200537, there was a provision to allow the 

State to implement reservation policy in 

private unaided educational institutions for 

greater access of quality higher education to 

SC/ST’s. It did not, however, provide for 

job reservations in private companies. 

It can also be said to be violative of Article 

1938, which guarantees right to freedom, 

including right to reside and settle in any 

part of Indian territory and practice any 

profession, business or trade, as it hampers 

the opportunity of the non-domiciles to get 

employed.39 

ent-rate-in-haryana-highest-in-the-country-says-

report/story-i0XRweXIz4GEr34VxVbVFI.html. 
36  P.A. Inamdar v. State of Maharashtra, AIR 2005 

SC 3226. 
37 INDIA CONST., 93rd Constitutional Amendment 

Ac, 2005. 
38 INDIA CONST. art. 19. 
39 See Decan Herald, Karnataka keeps law on job 

quota for locals at bay, DECCAN HERALD, Apr. 17, 

2022. 

Aryan Birewar, The Haryana State Employment of 

Local Candidates Act, 2021: A Critical Analysis, 

CONST. LAW SOCIETY, 4th Apr., 2021, at 90. 
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Furthermore, the jobs in the private sector 

are solely based on the skills and potential 

of the employee but reserving 75% of the 

jobs will dent the industrial 

competitiveness and productivity thereby 

reducing inducement to invest in the state. 

Moreover, the percentage of the reservation 

is overwhelmingly high as 75%. Maximum 

upper limit of 50% as laid down in Indra 

Sawhney is binding under Article 141 and 

should be implemented as held in case of 

Dr. Jaishri Laxmanrao Patil v. Chief 

Minister and Other.40 Therefore, the 

argument put forth, that is of the 

“compelling situation of increasing 

unemployment”, does not hold good.41 

Domicile-based reservation is not a 

constitutional right because domicile is 

nowhere mentioned in the Constitution. 

The crux of domicile-laws is the exclusion 

of outsiders to benefit the locals of the state. 

The Courts should clarify the position on 

the validity of domicile-laws through the 

examination of such legislations.  

 

 

42 

 

 

  

 

Government of Haryana, Economic Survey of 

Haryana, 3 (2020-21), 

http:web1.hry.nic.in/budget/Esurvey. 
40 Dr. Jaishri Laxmanrao Patil v. Chief Minister and 

Other, (2021) 8 SCC 1 
41 Industry body CII urges Haryana govt. to re-look 

at legislation on reservation in private jobs, THE 

ECONOMIC TIMES (3rd Mar. 2021) 

https://economictimes.indiatimes.com/news/compa

ny/corporate-trends/industry-body-cii-urges-

haryana-govt-to-re-look-at-legislation-on-

reservation-in-private-

jobs/articleshow/81314123.cms?from=mdr. 

42 https://www.newsclick.in/why-arguments-

against-reservation-flawed 
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THE PRIVACY PARADIGM -WITH SPECIAL REFERENCE TO THE 

PUTTASWAMY JUDGEMENT 

DRISHTI RANJAN (3rd Year) 

 

In the 21st century, data has become the 

most sought-after asset. This phenomenon 

is now a widely acceptable norm as we 

increasingly get seeped into a digital 

ecosystem. The amount of data an 

individual generates is of utmost 

importance in today's capitalist world. 

From shopping to payments, every physical 

problem has a digital solution which is only 

one seamless tap away.  Owing to modern 

technology, how we interact with the outer 

world is evolving. With the ubiquity of 

internet and growing convergence of 

society and technology, it is pertinent to 

ensure that the legal rights guaranteed to 

individuals are extended to the digital realm 

as well. Various steps have been taken by 

governments and law enforcement agencies 

around the globe in this regard. One such 

right that is guaranteed to Indian citizens is 

the right to privacy.  

In the case of Justice K.S. Puttaswamy vs. 

Union of India43 , a nine-judge bench of 

the Supreme Court unanimously decided 

that the right to privacy forms an integral 

part of an individual's right to life and 

 
43 WP (C) 494/2012 

personal liberty and hence, is enshrined in 

Article 21. The majority view was that 

privacy is an inalienable and natural right. 

A major contention in the case was posing 

a challenge to the government’s Aadhaar 

scheme (a form of uniform biometrics-

based identity card) which was proposed to 

be made mandatory for access to 

government services and benefits. 

Although the judgement was delivered to 

address the concerns and challenges 

pertaining to the Aadhar Act, as well as the 

use of Aadhaar, it is not the only context to 

which the judgement’s application is 

limited to. 

44 

44 https://blog.ipleaders.in/line-between-right-

privacy-freedom-speech-digital-media/ 
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At a time where any movement and click on 

the internet can be monitored, protecting 

individual’s biometric data becomes a 

matter of public interest and hence, the 

Puttaswamy judgement paved a way for 

laying stress on the importance of proper 

measures to be implemented in order to 

protect privacy as well as sensitive data. It 

marked the first state-sanctioned step to 

safeguard an individual's interests and 

identity in the physical and digital space. 

This judgement was delivered one month 

after the Ministry of Electronics and 

Information Technology set up a committee 

to study issues related to data protection. 

This committee was chaired by a retired 

Supreme Court Judge, Justice B.N. 

Srikrishna, who later submitted a draft on 

the same, that is, the Personal Data 

Protection Bill. Giving an individual's 

privacy the stature of a fundamental right 

and processing a legislation to encompass 

its scope amplifies the importance of the 

issue.  

Evolution of the Principle 

It is pertinent to note that right to privacy as 

a concept had been a debatable topic even 

much before Puttaswamy judgement came 

to front. The principles in this judgement 

have been expounded after a thorough 

anyalsis on the basis of precedents: 
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Privacy: The Gift of the Puttaswamy 

Judgement 

This Judgement has caused ripples across 

all contours concerning constitutional law. 

It's contribution in shaping Indian 

jurisprudence can be witnessed in essence 

when any new legislation is measured 

against the three-fold test of proportionality 

propounded in this judgement. The three 

components of the above-mentioned test 

include: 

1. Legality (articulating the letter and 

spirit of law) 

2. Need (which elaborates the aim or 

objective sought) 

3. Proportionality (which will ensure a 

rational nexus between the end 

objective sought, and the measures 

being used to achieve them)  

The said test can be invoked in determining 

whether a statute or an executive order is 

ultra vires the Constitution or not. It is 

applied to measure the extent of 

invasiveness and test the proximate nexus 

between the object sought and the method 

applied.  

In reference to this, the Supreme Court, in 

the case of Om Kumar vs. Union of India45, 

held that “even if there are restrictions 

being imposed on the fundamental rights, 

 
45 (2001) 2 SCC 386 

such restrictions should not be arbitrary or 

excessive, beyond the objects of the 

legislation and that it should strike a proper 

balance between the rights guaranteed.” 

Thus, in order to be in consonance with the 

Puttaswamy Judgement, there has to be a 

‘reasonable restriction’ and such curtailing 

of rights should have been done in light of 

‘compelling state interest’. 

After the Puttaswamy Judgement 

The Puttaswamy judgement came out in 

2017. This is almost a year after the 

Cambridge Analytica scam, Apple-FBI 

encryption dispute, Snowden leaks 

dominated global news headlines. India 

may have been having its own concerns 

pertaining to the Aadhar Act, but it is 

pertinent to understand the contemporary 

scenario in which a right of privacy was 

guaranteed to Indian citizens. Against the 

background of having a rise in scams 

related to personal data, availability and 

storage of user information became a vital 

issue that needed immediate attention.  

The robust framework envisaged under the 

Puttaswamy Judgement leaves scope for 

wide and flexible application. Both, in the 

context of state matters and private entities, 

this judgement came as the guiding light to 

ease and restore the faith placed in 

‘anonymisation’ and ‘pseudonymisation’ 



 

13 | P a g e  
 

as measures to protect privacy of an 

individual. The impact of this judgement is 

stretched far beyond the scope of the 

concerns it was conceptualized to address. 

Applying of the principles stated herein and 

replicating them to various other issues 

concerning infringement of rights is being 

done.  

A wide spectrum of issues pertaining to the 

right to privacy are involved, including 

those relating to the right to privacy of a 

woman, reproductive rights of a woman, 

right to body autonomy, the interplay 

between Right to Information and Right to 

Privacy, etc.46 

In the current form, the right to privacy as 

recognized in the Puttaswamy Judgement is 

still an evolving principle. Applied and 

adjusted to suit needs from a case-to-case 

basis, there is still time before the broad 

principles laid down in this judgement are 

concretized as core rights under the Indian 

Constitution.  

 
46 Ehtesham Qutubuddin Siddiqui vs CPIO, Ministry of 

Home Affairs (CIC/MHOME/A/2019/107928) 

47 

 

 

  

47 https://blog.ipleaders.in/right-to-privacy-

judgment-impact/ 
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AN ANALYSIS OF THE SURROGACY (REGULATION) ACT, 2021 

ANANYA PURI (5th Year) 

 

The Surrogacy (Regulation) Act, 2021 was 

passed with the aim to regulate and govern 

surrogacy in India, which prior to the 

introduction of the Act, was an industry 

worth over 400 million dollars48 a year and 

ran unchecked and took undue advantage of 

the parties involved. Cheap surrogacy had 

become the main point of medical tourism 

in India and was highly profitable. The total 

expenditure including the fertilization, 

surrogate expenses, delivery, cost of flight 

tickets, hotels and other medical procedures 

was roughly 1/3rd of the price in UK and 

1/5th of that in US49. India was regarded as 

the capital of commercial surrogacy.  

However, a change was required. Rampant 

exploitation of the surrogates, the lack of 

proper renumeration and healthcare 

provided to them, abandonment50 of 

children and rise in number of deaths of 

surrogates were on the rise.51  

 
48 Bhalla N., Thapliyal M., Foreigners are Flocking 

to India to Rent Wombs and Grow Surrogate 

Babies, 2013, 

<http://www.businessinsider.com/india-surrogate-

mother-industry-2013-9?IR=T> (last accessed on 

11-6-2022). 
49 Kannan, Shilpa. India Business Report, BBC 

World.  "Regulators Eye India's Surrogacy Sector" 

Archived (last accessed on 28-6-2022), 
50 Aussie Couple Abandoned Surrogate Baby in 

India, The Times of India (2014), 

The main expectation from the Act was to 

create a proper framework to regulate the 

commercialization of surrogacy in India, 

giving rights to the surrogate; saving them 

from exploitation by the clinics, providing 

proper care during the pregnancy and 

proper remuneration, avoid abandonment 

of children and better governance of 

contracts between parties, protecting the 

interests and rights of all parties involved, 

etc. Thus, a proper structure was needed.  

52 

However, the Act ended up being quite 

different. With the Act in force, only 

<http://timesofindia.indiatimes.com/articleshow/44

766805.cms?utm_source=contentofinterest&utm_

medium=text&utm_campaign=cppst> > (last 

accessed on 11-6-2022). 
51 National Guidelines for Accreditation, 

Supervision & Regulation of 

ART Clinics in India 

<https://main.icmr.nic.in/sites/default/files/art/ART

_Pdf.pdf> (last accessed on 28-6-2022) 
52 https://www.quora.com/What-are-the-pros-and-

cons-of-commercial-surrogacy 
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altruistic surrogacy is allowed. In this 

arrangement the surrogate mother receives 

no payment for   compensation except 

necessary medical expenses53 and insurance 

coverage during pregnancy. It also bars any 

woman from being a surrogate more than 

once in her lifetime. Now, when there is no 

monetary incentive in question, not a lot of 

women would volunteer or aid in being 

surrogate mothers. Thus, this form of 

surrogacy limits the options of the 

parent(s), to their family and friends, 

because no stranger out of the kindness of 

their heart without monetary compensation 

would volunteer for the same. A major 

issue with the Act is that it only permits a 

certain section of people to avail surrogacy. 

It only permits couples, who suffer from 

proven infertility and not possessing any 

condition or disease specified through 

regulations [Section 2(r)]54 and an Indian 

woman who is a widow or divorcee 

between the age of 35 to 45 years [Section 

2(s)]. 55 The Act requires them to avail a 

certificate of essentiality and eligibility by 

the appropriate authority to be eligible for 

the same. The Act has completely 

overlooked the interests of major 

stakeholders. 

 
53 Babu Sarkar, Commercial Surrogacy: Is it 

Morally and Ethically Acceptable in India?, (2011) 

PL December S-11. 
54 The Surrogacy (Regulation) Act, 2021 
55 The Surrogacy (Regulation) Act, 2021 

A. Unmarried people, older couples 

and members of the LGBTQIA+ 

community who might seek to have 

children. 

B. Live-in couples: According to 

recent judgements by the Supreme 

Court of India,56it is important to 

note that even children born out of 

such relationships are recognised as 

legitimate under the law. 

C.  Transgenders: In National Legal 

Services Authority v. Union of 

India57, the Supreme Court of India 

recognised transgender people as a 

third gender. Unfortunately, the Act 

fails to make provision for them, 

which results in the creation of a 

very specific and restrictive 

criterion for commissioning 

surrogacy and lead to violation of 

the Article 14 of the Indian 

Constitution. 

58 

56 Devidas Ramachandra Tuljapurkar v. State of 

Maharashtra, (2015) 6 SCC 1 
57 (2014) 5 SCC 438  
58https://cdni.iconscout.com/illustration/premium/th

umb/surrogate-mother-and-gay-couple-3889432-

3444608.png 
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A question that this Act brings up is the 

right of a woman on her own reproductive 

autonomy. In the case of Gobind Vs. State 

of MP59 the Court stated that “nothing 

would advance women’s welfare more than 

respecting their reproductive autonomy. 

Such autonomy must encompass and 

protect the personal intimacies of 

marriage, motherhood, procreation, and 

child-rearing’’. The same is protected 

under Article 21, as a woman’s right to 

make reproductive choices, as has been 

interpreted as a dimension of personal 

liberty 60under the Indian Constitution.  

State's intervention with procreation is also 

violative of an individual’s ‘right to 

privacy’61, the same is backed by the 

Aadhaar judgment62  It follows that 

"women alone have the right to govern and 

control her body, fertility, and motherhood 

choices". The certificates required by the 

Act, tend to breach one’s right to privacy. 

“Fundamental rights under the 

Constitution cannot be bartered away. 

They cannot be compromised nor there 

 
59 (1975) 2 SCC 148. 
60 Suchita Srivastava v. Chandigarh Admn. 
61 B.K. Parthasarathi v. Govt. of A.P. 1999 SCC 

OnLine AP 514. 
62 K.S. Puttaswamy  v. Union of India, (2017) 10 

SCC 1. 
63 Nar Singh Pal v. Union of India (2000) 3 SCC 

588  

can be any estoppel against the exercise of 

fundamental rights available under the 

Constitution.”63 

Another fear is that by putting a blanket ban 

on any aspect in a country does not stop the 

aspect to be in practice, rather makes it 

more dangerous to undertake and by the 

lack of enforcement in the industry, an 

uncontrolled unorganized form of under 

market operation might emerge which 

would further oppress women and the 

parties involved in the process.  

Surrogacy has been a complex web of 

social, legal, ethical, technology and legal 

challenges since time immemorial. The 

government must take into consideration 

the interests of respective shareholders, 

which is essential in making such laws to 

arrive at a plausible solution to the issue at 

hand.64 

65 

64 Omkar Upadhyay and Sukriti Nigam, 

Contradictions of Reproductive Rights and Human 

Rights: Critical Analysis of Surrogacy in Light of 

Surrogacy (Regulation) Bill, 2019, Asia Law 

House (2020). 
65https://timesofindia.indiatimes.com/city/bengalur

u/compensated-surrogacy-move-cheers-fertility-

clinics/articleshow/74015987.cms 
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EVOLUTION OF THE BASIC STRUCTURE DOCTRINE 

VANI SAINI (3rd Year) 

 

Introduction 

The phrase ‘basic structure’ has not been 

defined anywhere in the Constitution, 

however, the spirit of the same is vividly 

reflected in its principles. It cannot be 

pointed out if the entire tussle surrounding 

the doctrine can be attributed to the power 

struggle between the Legislature and the 

Judiciary, the supremacy of Fundamental 

rights over Directive Principles of State 

Policy or vice-versa. But what is evident is 

that all these years of debating and 

deliberating have given us what we call the 

‘Basic Structure doctrine’ 

The term ‘Basic Structure’ was first used in 

the Court in 1967, in the Golaknath Case by 

M.K. Nambiar and other counsels while 

arguing for the petitioners. But it was only 

in 1973 that the concept surfaced in the text 

of the Supreme Court’s verdict, which is 

discussed further below.66  

Sowing the Seeds of ‘Basic Structure’ 

The issue of Parliament’s authority of 

amending fundamental rights under Article 

368 came up as early as in 1951, a year after 

 
66 LAXMIKANTH M., INDIAN POLITY, McGraw Hill 

Education (India) Private Limited (6th ed.). 

 
67 AIR 1951 SC 458. 

coming in force of the Constitution. The 

case was Shankari Prasad v. Union of 

India.67Several laws were passed in the 

States after independence with the goal of 

altering land ownership and tenancy 

patterns. This was in line with the ruling 

Congress party's election promise to carry 

out the Constitution's socialistic goals 

(found in Article 39 (b) and (c) of the 

Directive Principles of State Policy), which 

called for an equitable distribution of 

production resources among all citizens and 

the prevention of wealth concentration in 

the hands of a few. Property owners who 

were harmed by these laws filed a lawsuit 

in court. The courts struck down the land 

reforms laws saying that they transgressed 

the fundamental right to property 

guaranteed by the Constitution. Piqued by 

the unfavorable judgements, “Parliament 

placed these laws in the Ninth Schedule of 

the Constitution through the First and 

Fourth amendments (1951 and 1952 

respectively), thereby effectively removing 

them from the scope of judicial 

review.”68Thus, in this case, the 

68 https://legaladviceguru.com/basic-structure-of-

constitution-vis-a-vis-kesavananda-bharti-case/ 
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constitutional validity of the First 

Amendment Act, 1951 was challenged.  

The Supreme Court ruled that the power of 

Parliament to amend the Constitution under 

Article 368 also includes the power to 

amend the fundamental rights. It further 

observed that the word ‘law’ under Article 

13 includes only ordinary law and not the 

Constitutional Amendment Acts, meaning 

thereby, the Parliament can abridge 

fundamental rights by an amendment and 

the same will not be void under Article 13. 

The Golaknath Judgment69 

In 1967, an eleven-judge bench, in a 6:5 

majority judgment, reversed the earlier 

position. The constitutional validity of the 

Seventeenth Amendment Act, 1964, which 

inserted certain state acts in the Ninth 

Schedule was challenged in this case. 

The majority judgement invoked the 

concept of implied limitations on 

Parliament's power to amend the 

Constitution. This view held that the 

Constitution gives a place of permanence to 

the fundamental freedoms of the citizen. 

The Court ruled that the fundamental rights 

have a ‘transcendental and immutable’ 

position and thus, Parliament cannot take 

them away.  

 
69 Golaknath v. State of Punjab, 1967 AIR SC 1643. 

It further observed that a constitutional 

amendment comes within the aegis of the 

word ‘law’ under Article 13 and therefore, 

would be void if it violates the provisions 

of Part III. 

Government’s Response- As a response to 

the Supreme Court’s Judgment, the 

government passed the 24th Amendment 

Act (1971). This Act declared that the 

Parliament has the power to abridge or take 

away any of the fundamental rights under 

Article 368 and such an Act will not be a 

law under the meaning of Article 13. 

(Similar position as in Shankari Prasad)  

 

70 

  

70 https://www.begislaw.com/understanding-the-

basic-structure-doctrine/ 
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The Protagonist of the Story 

The Kesavananda Bharati Case71 is 

indisputably at the top rung on the ladder in 

the development of the basic structure 

doctrine. It was in this case that the court 

overruled its Golaknath judgment and 

upheld the validity of the 24th 

Constitutional Amendment Act (1971). It 

was also in this case that the court 

propounded a new doctrine, the doctrine of 

‘Basic Structure’ of the Constitution. The 

Court ruled out that the Parliament’s 

constituent powers under Article 368 does 

not enable it to alter the basic structure. 

Hence, it cannot abridge a fundamental 

right that falls under the basic structure of 

the constitution.  

Seven of the thirteen judges in the 

Kesavananda Bharati case declared that the 

Parliament's constituent power was subject 

to inherent limitations. Parliament could 

not extend its amending powers 

under Article 368 to 'damage', 'emasculate', 

'destroy', 'abrogate', 'change' or 'alter' the 

'basic structure' or framework of the 

Constitution.72 

 
71 Kesavananda Bharati v. State of Kerela, AIR 1973 

SC 1461. 

72 Venkatesh Nayak, The Basic Structure of the 

Indian Constitution, CONSTITUTIONNET (May 15, 

2022, 2:00 p.m.), 

https://constitutionnet.org/vl/item/basic-structure-

indian-constitution. 

73 

Re-Affirmation of the Concept: The 

Election Case 

In 1975, election of the then Prime Minister 

Smt. Indira Gandhi was challenged by Raj 

Narain74 on the ground of electoral 

malpractice and the same was upheld by the 

Allahabad High Court. When the appeal 

went to the Supreme Court, it ordered a 

stay, on the condition that she should not 

draw a salary and speak or vote in 

Parliament until the case was decided. 

73 https://yourcitynow.in/keshwananda-bharati-

case/. 

74 Indira Nehru Gandhi v. Raj Narain, AIR 1975 SC 

865. 
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Meanwhile, Parliament passed the Thirty-

ninth amendment to the Constitution 

which removed the authority of the 

Supreme Court to adjudicate petitions 

regarding elections of the President, Vice 

President, Prime Minister and Speaker of 

the Lok Sabha. The Court invalidated the 

Amendment Act since it was beyond the 

amending powers of the legislature and 

violated the basic structure.  

75 

Government’s Response: The government 

responded to this by passing the 42nd 

Amendment Act (1976), which laid down 

that there is no limitation on the constituent 

power of the Parliament and that no 

amendment can be questioned in any court 

 
75 https://gutsyindians.com/2021/10/06/lokbandhu-

raj-narain-man-who-defeated-indra-gandhi-in-

elections/. 

76 Minerva Mills v. Union of India, AIR 1980 SC 

1789. 

on any ground including that of the 

contravention on fundamental rights.  

Supreme Court’s Response: The Apex 

Court in the Minerva Mills case76  

invalidated the above amendment because 

it violated the basic structure doctrine.  

"Since the Constitution had conferred a 

limited amending power on the Parliament, 

the Parliament cannot under the exercise of 

that limited power enlarge that very power 

into an absolute power. Indeed, a limited 

amending power is one of the basic features 

of the Constitution and, therefore, the 

limitations on that power cannot be 

destroyed. In other words, Parliament 

cannot, under article 368, expand its 

amending power so as to acquire for itself 

the right to repeal or abrogate the 

Constitution or to destroy its basic features. 

The donee of a limited power cannot by the 

exercise of that power convert the limited 

power into an unlimited one"77 

Conclusion 

This article looked into the journey of basic 

structure over the years. The doctrine has 

emerged as an integral part of the 

Constitution and is ever evolving.  

77 Venkatesh Nayak, The Basic Structure of the 

Indian Constitution, CONSTITUTIONNET (May 15, 

2022, 2:00 p.m.), 

https://constitutionnet.org/vl/item/basic-structure-

indian-constitution. 
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78 

 

This article concludes with a tabular representation of the journey of basic structure doctrine 

and its various elements as laid down by the Supreme Court. 

A Timeline of the Basic Structure Doctrine  

S. NO. NAME OF THE CASE YEAR ELEMENTS OF BASIC STRUCTURE   

(As laid down by the Supreme Court) 

1. 

 

Kesavananda Bharati Case 1973  Supremacy of the Constitution 

 Separation of Powers 

 Republic and Democratic form of 

Government 

 Secular and Federal Character 

 Sovereignty and Unity of India 

 Freedom and Dignity of individual 

 Mandate to build a welfare state 

 Parliamentary System 

2. Indira Nehru Gandhi Case 

(the Election Case)  

1975  India as a Sovereign, Democratic, 

Republic 

 Equality of status and opportunity of 

an individual 

 Secularism and freedom of 

conscience and religion 

 
78https://www.barandbench.com/columns/unusual-happenings-the-tale-of-when-of-when-one-supreme-court-

judge-got-himself-hospitalised-and-his-chief-justice-went-checking. 
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 Government of laws and not of men 

 Judicial review 

 Free and fair elections 

3. Minerva Mills Case 1980  Limited power of Parliament to 

amend the Constitution 

 Judicial review 

Harmony and balance between 

fundamental rights and DPSPs 

4. Central Coal Fields Ltd.79  1980 Effective access to justice 

5. Bhim Singhji Case80 1986          Welfare State 

6. S.P. Sampath Kr. Case81 1987  Rule of law 

 Judicial review 

7. P. Sambamurthy Case82 1987  Rule of law 

 Judicial review 

8. Delhi Judicial Service 

Association Case83 

1991 Powers of the Supreme Court under 

Articles 32, 136, 141, 142 

9. Indira Sawhney Case 

(Mandal Case)84 

1992 Rule of law 

10. Kumar Padma Prasad 

Case85 

1991 Independence of Judiciary 

11. Kihoto Hollohan Case 

(Defection Case)86 

1993  Free and fair elections 

 Sovereign, democratic, republican 

setup 

12. Raghunath Rao Case87 1993  Principle of equality 

 Unity an Integrity of India 

13. S.R. Bommai Case88 1994  Federalism 

 
79 Central Coal Fields Ltd. V. Jaiswal Coal Co., AIR 1980 SC 2125. 
80 Bhim Singhji v. Union of India, (1986) 4 SCC 615. 
81 S.P. Sampath Kumar v. Union of India, (1987) 1 SCC 124.  
82 P. Sambamurthy v. State of A.P., AIR 1987 SC 663.   
83 Delhi Judicial Service Association v. State of Gujarat, AIR 1991 SC 2176. 
84 Indra Sawhney v. Union of India, AIR 1993 SC 477.  
85 Kumar Padma Prasad v. Union of India, AIR 1992 SC 1213.  
86 Kihoto Hollohon v. Zachilhu, AIR 1993 SC 412.  
87 Raghunath Rao v. Union of India, AIR 1993 SC 1267.  
88 S.R. Bommai v. Union of India, AIR 1994 SC 1918. 
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  Secularism 

 Democracy  

 Unity and Integrity  

 Social Justice 

 Judicial Review 

14. L. Chandra Kumar Case89 1997 Powers of High Courts under Articles 226 

and 227 

15. Indira Sawhney II Case90 2000 Principle of Equality 

16. All India Judges’ Assn. 

Case91 

2002 Independent Judicial system 

17. Kuldip Nayar Case92 2006  Democracy 

 Free and fair elections 

18. M. Nagraj Case93 2006 Principle of equality 

19. I.R. Coelho Case (IX 

Schedule Case)94 

2007  Rule of law 

 Separation of powers 

 Principles underlying fundamental 

rights 

 Judicial review 

 Principle of equality 

20. Ram Jethmalani Case95 2011 Powers of Supreme Court under Article 32 

21. Namit Sharma Case96 2013 Freedom and dignity of individual 

22. Madras Bar Association 

Case97 

2014  Judicial review 

 Powers of High Courts under 

Articles 226 and 227 

 

 
89 L. Chandra Kumar v. Union of India, AIR 1995 SC 1151. 
90  Indra Sawhney II v. Union of India, (2000) 1 SCC 168. 
91 All India Judge's Association v. Union of India, AIR 2002 SC 1752.  
92 Kuldip Nayar v. Union of India, AIR 2006 SC 3127.  
93 M. Nagaraj v. Union of India, (2006) 8 SCC 212.  
94 I.R Coelho v. State of Tamil Nadu, AIR 2007 SC 861.  
95 Ram Jethmalani v. Union of India, (2011) 8 SCR 725. 
96 Namit Sharma v. Union of India, (2013) 1 SCC 745. 
97 Madras Bar Association v. Union of India, (2014) 10 SCC 1. 
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HIGHLIGHTS OF THE CHIEF JUSTICES' CONFERENCE & JOINT 

CONFERENCE OF CHIEF MINISTERS OF STATES AND CHIEF JUSTICES OF 

HIGH COURTS 

ANANYA PURI (5th Year) 

 LAKSHITA MEHTA (2nd Year) 

 

(Excerpts are taken from 

PMIndia.gov.in98 and the Department of 

Justice99) 

The first Chief Justices' Conference was 

held in November 1953 and till date 38 such 

conferences have been organised. The last 

Conference was held in the year 2016. It is 

held to discuss and identify the problems 

that are affecting the administration of 

justice. 

The Joint Conference of Chief Minister of 

States and Chief Justice of High Courts is 

held for effective coordination of efforts 

towards providing speedy justice to citizens 

of the country. During the day-long 

Conference, the Executive and the 

Judiciary discuss ways to find common 

ground for synergizing efforts towards this 

end.  

Both the Chief Justices' Conference and the 

Joint Conference of Chief Ministers and 

Chief Justices were held in April 2022, after 

 
98https://www.pmindia.gov.in/en/news_updates/pm

-inaugurates-the-joint-conference-of-cm-of-the-

states-chief-justices-of-high-courts/ 
99https://doj.gov.in/cmcj-conference/ 

a gap of six years, at the initiative of the CJI 

Justice NV Ramana. 

The Joint Conference is traditionally 

inaugurated and addressed by the Hon’ble 

Prime Minister of India. Hon’ble Chief 

Justice of India and Hon’ble Minister of 

Law & Justice also address the Conference. 

This is followed by deliberations on the 

agenda. 

The Joint Conference has usually the 

following invitees: 

-Hon’ble Chief Ministers of States and 

Administrators/ Lieutenant Governors of 

Union Territories 

-Hon’ble Chief Justices of High Courts 

-Two senior-most Supreme Court Judges. 

100 

100 https://static.tnn.in/photo/msid-

91174884,imgsize-35376,updatedat-

1651220788406,width-200,height-200,resizemode-

75/91174884.jpg 
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The 39th Chief Justices’ Conference was 

held on 29th April 2022.  

Chief Justice of India NV Ramana 

inaugurated the 39th Chief Justices’ 

Conference being held in the National 

Capital at the Supreme Court after six 

years. The Six Agendas for discussion at 

the conference were: 

 Strengthening of IT infrastructure and 

connectivity at all court complexes pan 

India on a priority basis. 

 Human Resources / Personnel Policy - 

Needs of district courts.  

 Infrastructure and capacity building: 

Institutionalizing the mechanism for 

augmenting and creating state-of-the-

art judicial infrastructure.  

 Institutional and legal reforms. 

 Appointment of High Court Judges. 

 Emoluments of High Court Judges and 

augmenting post retiral benefits of High 

Court Judges. 

The CJI also urged the Chief Justices of the 

high courts to analyse the subjects 

objectively and make constructive 

suggestions. They also discussed the 

introduction of the “innovative FASTER 

system in the Supreme Court during this 

period” for communication of court orders 

to prisons and courts across the nation. The 

 
101 https://irshadgul.com/conference-of-chief-

ministers-chief-justices-of-the-high-court-begins-

in-delhi-ig-news/ 

Conference aimed to address and resolve 

the issues concerning the judiciary and 

review the progress made on the resolutions 

passed in the previous Chief Justices' 

Conference of 2016, and consider further 

steps that need to be taken to improve the 

justice delivery system. 

The Joint Conference of Chief Ministers 

of States and Chief Justices of High 

Court was held on 30th April 2022. 

Prime Minister Narendra Modi inaugurated 

the session of the Joint Conference of Chief 

Ministers and Chief Justices of High Courts 

at Vigyan Bhawan in New Delhi. The 

Conference was also attended by Chief 

Justice of India, Justice NV Ramana, and 

Law Minister, Kiren Rijiju. It was an 

occasion for the executive and the judiciary 

to come together to create frameworks for 

simple and convenient delivery of justice 

and to discuss steps required to overcome 

the challenges facing the justice delivery 

system. 

101 
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AIL INTRA-INSTITUTE COMPETITION: ANALYSIS OF THE CRIMINAL 

PROCEDURE (IDENTIFICATION) BILL, 2022  

 

CRCLP conducted the Intra-Institute 

Competition on Analysis of the Criminal 

Procedure (Identification) Bill, 2022 in the 

month of May 2022. 

There are various parameters based on 

which a Bill can be analysed. A Bill has a 

history and background. It brings about a 

vital change in the existing legal scenario 

on the concerned area of law. This 

Competition aimed at tapping the skills of 

the students of Army Institute of Law, 

Mohali towards the practice of critically 

analysing a Bill from the perspective of the 

Constitution of India, which is often 

referred to as the “grund norm”. The idea 

was to also draw discourse on the viability, 

and socio-legal implications of the Bill. 

The competition received an overwhelming 

response with 28 entries. The winner of the 

Competition was Kritika (1970) of the 3rd 

Year, winning a cash prize of Rs. 2000/- 

with a certificate of merit. The runner up 

was Shivnandini Parmar (1806) of the 4th 

Year, getting a cash prize of Rs. 1000/- with 

a certificate of merit. 

-Manya Sinha (3rd Year) 
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ONLINE  SESSIONS CONDUCTED  BY AIL CENTRE FOR RESEARCH IN 

CONSTITUTIONAL LAW AND POLICY 

 

CRCLP conducted its first offline session 

of 2022 with the 1st and 2nd year batches 

on 17th and 18th of May, 2022, 

respectively. In a riveting introductory 

event, student members of CRCLP spoke 

about its basic tenets and the vitality of 

constitutional law. The ambit of the subject 

and its expanse to encompass us not only as 

law students, but also as citizens was 

highlighted. A special emphasis was laid on 

its intersectionality with the domain of 

policy and the scope of the same as a career 

and area of research. The distinction 

between policy and law was elaborated and 

its importance in daily life was 

communicated. Importance of 

constitutional research was also highlighted 

to ignite students’ interests and raise 

awareness. A healthy discourse on the 

landmark Judgments and different aspects 

of India's framework took place, with 

students pitching in with their opinions and 

queries. Students were also apprised with 

the Centre’s work and were made aware of 

the various publications, lectures and 

activities that have been conducted so far. 

-Vani Saini (3rd Year) 
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WINNING ENTRY OF AIL INTRA-INSTITUTE COMPETITION ON THE ANALYSIS OF 

THE CRIMINAL PROCEDURE (IDENTIFICATION) BILL, 2022  

KRITIKA (3rd Year) 

 

ANALYSIS OF THE CRIMINAL PROCEDURE 

(IDENTIFICATION) BILL, 2022 
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AIM & HIGHLIGHTS OF THE ACT 

The Criminal Procedure (Identification) Act, 2022102 (hereinafter referred as ‘the Act’) was 

enacted on 18th April 2022 and shall come in to force on such date as will be notified by the 

Central government in the Official Gazette of India.103 The Act aims to permit a police officer 

or a prison officer104 to take measurements of convicts and other persons for identification, 

criminal investigation & preservation of records with the National Crime Records Bureau105 or 

any other matters incidental thereto106. The Act, comprising of 10 sections, repealed the 

Identification of Prisoners Act, 1920107 vide Section 10108.  

Key Highlights Of The Act 

i) Powers to Police Officers/ Prison Officers: The Act empowers a Police Officer or a 

Prison Officer to take measurements of ‘any person’ who has been – 

a) Arrested or convicted for an offence under any law for the time being in force, or 

b) Detained under the preventive detention laws, or 

c) Ordered to give security for good behaviour or maintaining peace under Sec 117 

of the CrPC,1973109 for proceedings under Ss. 107-110 of the CrPC,1973.110 

ii) ‘Measurements’ under the Act: The term ‘Measurements’ as per Section 2(1)(b) of the 

Act111 includes finger-impressions, palm-print impressions, foot-print impressions, 

photographs, iris and retina scan, physical, biological samples and their analysis, 

behavioural attributes including signatures, handwriting or any other examination referred 

to in Section 53 or Section 53-A of the CrPC,1973112. 

iii) Who can be Obliged to Give Measurements: Any person ‘arrested’ for an offence 

committed against a woman or a child or for any offence punishable with imprisonment for 

a period not less than seven years may be obliged to allow taking of his biological samples 

 
102 The Criminal Procedure (Identification) Act, 2022 (Act 11 of 2022). 
103 The Criminal Procedure (Identification) Act, 2022 (Act 11 of 2022), s. 1. 
104 The Criminal Procedure (Identification) Act, 2022 (Act 11 of 2022), s. 3. 
105 The Criminal Procedure (Identification) Act, 2022 (Act 11 of 2022), s. 4. 
106 The Criminal Procedure (Identification) Act, 2022 (Act 11 of 2022), Preamble. 
107 The Identification of Prisoners Act, 1920 (Act 33 of 1920) 
108 The Criminal Procedure (Identification) Act, 2022 (Act 11 of 2022), s. 10. 
109 The Code of Criminal Procedure, 1973 (Act 2 of 1974). 
110 The Criminal Procedure (Identification) Act, 2022 (Act 11 of 2022), s. 3. 
111 The Criminal Procedure (Identification) Act, 2022 (Act 11 of 2022), s. 2(1)(b). 
112 The Code of Criminal Procedure, 1973 (Act 2 of 1974), Ss. 53, 53-A. 
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under Section 3 of the Act113. No other ‘arrested person’ can be ‘obliged’ to give his/her 

biological samples.114 

iv) Record of Measurements: The record of measurements shall be maintained by the 

National Crime Records Bureau in the interest of prevention, detection, investigation and 

prosecution of any offence.115 

v) Retention Period of Records: The record shall be maintained for 75 years from the date 

of such measurement, except if the person has never been previously convicted with 

imprisonment under any law and is released without trial/discharged/acquitted by the court, 

in which case, all such measurements be destroyed from the records.116  

vi) Power of Magistrate under the Act: The Magistrate has been empowered to order any 

person to give measurements for any investigation or proceeding under the CrPC,1973 or 

any other law in force.117 

vii)  Penalisation for Contravention of the Act: Resistance or Refusal to allow taking of 

measurements under this Act shall be deemed to be an offence under Section 186 of the 

IPC,1860,118 i.e., obstructing public servant in discharging public functions, which is 

punishable upto imprisonment of three months, or fine upto Rs. 500, or both. In such case, 

it shall be lawful for the officer to take measurements in such manner as may be 

prescribed.119  

viii) Bar on Suit: There is a bar on suit in regards to any act done or intended to be done in 

good faith by an officer discharging his/her duties under the Act or any rules made 

thereunder.120 

 

CONSTIUTIONALITY OF THE ACT 

The government has endeavoured to expand the scope of law enforcement agencies under the 

Act as compared to the Identification of Prisoners Act, 1920. Although the legislature’s aim 

must be to keep pace with the advanced ways of criminals to commit crimes, yet the Act seems 

to infringe constitutional rights of the people, especially the right to privacy. The general terms 

 
113 The Criminal Procedure (Identification) Act, 2022 (Act 11 of 2022), s. 3. 
114 The Criminal Procedure (Identification) Act, 2022 (Act 11 of 2022), Proviso to s. 3. 
115 The Criminal Procedure (Identification) Act, 2022 (Act 11 of 2022), s. 4(1). 
116 The Criminal Procedure (Identification) Act, 2022 (Act 11 of 2022), s. 4(2). 
117 The Criminal Procedure (Identification) Act, 2022 (Act 11 of 2022), s. 5. 
118 The Indian Penal Code. (Act 45 of 1860), s. 186. 
119 The Criminal Procedure (Identification) Act, 2022 (Act 11 of 2022), s. 6. 
120 The Criminal Procedure (Identification) Act, 2022 (Act 11 of 2022), s. 7. 
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like ‘physical and biological samples’ have a scope to include tests like Brain Mapping, Narco-

Analysis, etc. which can violate the Right against Self-Incrimination and the Right to Life & 

Liberty under the Constitution of India among other rights.121 

1. Right Against Self-Incrimination- According to Article 20(3) of the Constitution of 

India122, no person accused of a crime may be forced to testify against himself/herself. 

Thus, the Act may endanger one’s right against self-incrimination. Furthermore, the 

Act seems to be contrary to the ruling of the Hon’ble Supreme Court in Narayan Dutt 

Tiwari v. Rohit Shekhar123, where it held that no person should be forced to undergo 

any procedures even during a criminal investigation. 

 

2. Right to be Forgotten- Section 4(2) of the Act allows the retention of records for 75 

years, which violates the Right to be Forgotten, recognised in the case of K.S. 

Puttaswamy v. Union of India124 by the Supreme Court. 

 

3. Right to Privacy- The Right to Privacy has evolved over the time through innumerable 

Supreme Court judgments, beginning with A.K. Gopalan v. State of Madras125, Kharak 

Singh v. State of U.P.126, Charles Sobraj v. Supt. Central Jail127, Sheela Barse v. State 

of Maharashtra128, Pramod Kumar Saxena v. Union of India129, Selvi v State of 

Karnataka130 and K.S. Puttaswamy v. Union of India131, wherein it has been reiterated 

to be the basic constitutional right of an individual.  

There are different aspects of privacy such as privacy of space, privacy of body, privacy 

of information, and privacy of choice. The Act may violate the right to privacy as the 

scope to take measurements has been increased phenomenally. 

 

 
121 The Criminal Procedure (Identification) Bill, 2022 and the Right to Privacy, 2022 SCC OnLine Blog Exp 29. 
122 The Constitution of India, art. 20(3). 
123 (2012) 12 SCC 554. 
124 (2017) 10 SCC 1. 
125 AIR 1950 SC 27. 
126 AIR 1963 SC 1295: (1964) 1 SCR 332. 
127 (1978) 4 SCC 104. 
128 (1983) 2 SCC 96.  
129 (2008) 9 SCC 685. 
130 (2010) 7 SCC 263. 
131 (2017) 10 SCC 1. 
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4. Right to Live with Dignity & Liberty- The right to life and liberty upholds more 

prominence in light of Kharak Singh v. State of U.P.132, wherein the Court held that the 

term “life” refers to more than mere animal existence. In Maneka Gandhi v. Union of 

India133, the Supreme Court declared that the “right to life or live” includes not just 

bodily existence but also the right to live with dignity. A person could be under mental 

stress with the infringement of right to privacy under the Act and may become fearful, 

thus impacting his/her overall well-being even if he/she has been released from the 

prison.  

The Supreme Court ruled in State of A.P. v. Challa Ramakrishna Reddy134 that the right 

to life is the most fundamental human right that everyone has. It is so basic that no one 

has the authority to violate it, including the government. Even when imprisoned, a 

person's humanity is preserved. He has his human status, and so all fundamental rights, 

including the right to life, are available to him. 

 

5. Rights under International Covenants- The Act violates the requirements of the 

United Nations Charter on Human Rights135 as privacy is a fundamental human right. 

The International Covenant on Civil and Political 

Rights136https://www.scconline.com/Members/SearchResult.aspx - FN0016, proposes in 

Article 17137 that “No one shall be subjected to arbitrary or unlawful interference with 

his privacy, family, home or correspondence, nor to unlawful attacks on his honour and 

reputation”. India is a part to the covenant as well as the Charter. Thus, the right to 

privacy has been held to be jus-cogens or pre-emptory norm, which is jeopardised by 

the Act. 

 

LEGAL IMPLICATIONS OF THE BILL 

The Act will become another leg of the Code of Criminal Procedure, 1973, especially for 

investigation. Although the Act endeavours to update the law enforcing agencies with the 

dynamic needs of the society and with the upcoming advanced techniques of criminals to 

 
132 AIR 1963 SC 1295: (1964) 1 SCR 332. 
133 (1978) 1 SCC 248. 
134 (2000) 5 SCC 712. 
135 The United Nations Charter, 1945. 
136 The International Covenant on Civil and Political Rights, 1966. 
137 The International Covenant on Civil and Political Rights, art. 17. 
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commit offence(s) & escape from the eyes of laws, yet the Act becomes an impediment in the 

enforcement of other constitutional & legal rights. 

1. The provision that the measurements of any ‘arrested person’ can be taken by the 

authorities, goes against the prime principle of criminal jurisprudence that ‘an accused is 

innocent until proven guilty’. The principle has also been recognised in the “Universal 

Declaration of Human Rights”138 (UDHR), the Supreme Court of United States' 

jurisprudence on the “Coffin case”139 and the contemporary Indian jurisprudence which 

reiterated in numerous instances including Rajesh Prasad v. State of Bihar140.  

Practicably, arrest can take place without the final adjudication as to the conviction or 

acquittal of the person. Thus, the burden is being cast on the person to prove that his/her 

measurements should not be taken, especially when the authorities can forcibly take the 

measurements, i.e., if the offence is against the women or children or involves minimum 

imprisonment of 7 years. Arrest being in the pre-trial stage, could even be a procedural 

error as was analysed in Roshan Beevi v. Govt. of T.N.141 with reference to Section 41 of 

the CrPC, 1973142. 

2. The ‘measurements’ has been given a very wide scope in the Act. It includes the powers of 

the officers under Section 53 & 53-A of the CrPC, 1973143 as well. Thus, the authorised 

officers can not only take the photographs but also the behavioural history of a person, 

biological samples, etc. 

3. Furthermore, the Proviso to Section 4 of the Act provides that a person, even when 

acquitted, can have the records removed from the database, but only when all the other 

remedies have been ‘exhausted’ and subject to the satisfaction of the Magistrate. If the 

person resists, then it has been deemed to be an offence under Section 186 of the IPC, 

1860144. For instance, if ‘A’ has been ‘honourably acquitted’ from the District Court, still 

the measurements will not be removed, until & unless-  

a) The Appeals have reached till the Hon’ble Supreme Court (or President in case of Pleas) 

and the person has been acquitted, or 

b) The limitation period for filing an appeal expires, & 

 
138 United Nations — Universal Declaration of Human Rights, Art. 11. 
139 Coffin v. United States, 1895 SCC OnLine US SC 53: 39 L.Ed. 481: 156 US 432 (1895). 
140 2022 SCC OnLine SC 23. 
141 1983 SCC OnLine Mad 163: 1984 Cri LJ 134. 
142 The Code of Criminal Procedure, 1973 (Act 2 of 1974), s. 41. 
143 The Code of Criminal Procedure, 1973 (Act 2 of 1974), Ss. 53, 53-A. 
144 The Indian Penal Code, 1860, s. 186.  
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c) If the person resists, then he would get embroiled into another proceeding under Section 

186 of the IPC, 1860145. 

Thus, if a person ends up falling into this trap, then s/he is deprived of the jus-cogens norm 

of Right to Privacy and Right to Life with Dignity and Liberty. 

4. Surveillance, has been restricted to cyber infrastructure as of now, under the Telegraph Act, 

1885146 and the Information Technology Act, 2000147. However, with respect to other 

surveillance the previous Act (i.e., the Identification of Prisoners Act, 1920) was restricted 

to convicts and preventive detainees. But the Act has largely widened the scope of the 

surveillance with respect to any arrested person, or even any other person as directed by 

the Magistrate for the purpose of investigation.  

5. The Magistrates will have to deal with the Act specifically from case to case, thus 

increasing their already overwhelming work. However, the Act can play a crucial optimistic 

role to identify the criminals swiftly with the help of the measurements and thus, might 

help to speedily dispose of the cases while meeting the ends of justice. 

 

SUGGESTIONS FOR AMENDMENT 

a. The Act should explicitly exclude the tests like Brain-Mapping or Narco Analysis from the 

purview of the Act as a statute cannot override the constitutional rights like Right Against 

Self-Incrimination & Right to Live with Dignity and Liberty. 

b. The Act should provide for ‘convicted’ persons instead of ‘arrested’ persons to save the 

cardinal principle of criminal jurisprudence, i.e., ‘an individual is innocent until proven 

guilty.’ 

c. The Act should not arbitrarily provide for a protracted period of 75 years for retention of 

records, as it goes against the ‘Right to be Forgotten’ and indeed the ‘Right to Privacy’. 

Even many High Courts in India preserve their records for just 30 years, and the limitation 

period for criminal offences ranges from 6 months to 3 years only.148 Therefore, to make it 

more justifiable, the retention period should be decided judiciously. 

 
145 Id. 
146 The Telegraph Act, 1885. 
147 The Information Technology Act, 2000. 
148 Identity and Privacy - Criminal Procedure (Identification) Bill, 2022 SCC OnLine Blog OpEd 34. 
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d. The ‘manner’ in which the authorised officers can take the measurements in case the 

individual resists or refuses, should be explicitly stated in the Act to avoid discrepancies in 

the enforcement of the Act.149 

e. The procedure should be simplified for the ‘removal of records’ from database on being 

released without trial/on discharge/acquittal of the alleged accused. 

Conclusively, the Central or State rules, amendments and interpretations of the Hon’ble Courts 

can turn the tables and prove the Act to be a crucial tool in solving the puzzles of series of cases 

and light up the fire of JUSTICE, EQUITY & GOOD CONSCIENCE in all & sundry. 

  

 
149 The Constitution of India, Entry 2, List II-State List, Seventh Schedule, art. 246. 
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RUNNERS-UP ENTRY OF AIL INTRA-INSTITUTE COMPETITION ON THE ANALYSIS 

OF THE CRIMINAL PROCEDURE (IDENTIFICATION) BILL, 2022  

SHIVNANDINI PARMAR (4th Year) 

 

ANALYSIS OF THE CRIMINAL PROCEDURE 

(IDENTIFICATION) BILL, 2022 

 

INTRODUCTION 

The Criminal Procedure (Identification) Bill, 2022 was introduced in the Lok Sabha on March 

28, 2022.  The bill aims to repeal the Identification of Prisoners Act of 1920. The Bill was 

introduced with the goal of authorising the taking of measures of convicts and other people for 

the purposes of identification and investigation in criminal cases, as well as the preservation of 

records. 

WHY WAS THE BILL INTRODUCED ? 

The Act of 1920 authorises police personnel to gather personally identifiable information from 

people who have been convicted or arrested. 150 

 . While reviewing the 1920 Act in 1980, the Law Commission of India, in its 87th 

report emphasised the need to update it to keep it up to date with new developments 

in criminal investigation. 151 

 The amendment was even proposed in The Criminal Procedure (Identification) Bill, 

2022 in the case of  State of UP v Ram Babu Mishra152 -The criticism and need for 

modification was mostly directed at the Act's restricted definition of 

"measurements." 

 The Expert Committee on Criminal Justice System Reforms (headed by Dr. Justice 

V. S. Malimath) suggested changing the 1920 Act to allow the Magistrate to 

 
150  The Identification of Prisoners Act, 1920. 
151  Eighty-Seventh Report on Identification of Prisoners Act, 1920, Law Commission of India, 1980. 
152 1980 AIR 791, 1980 SCR (2)1067 
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authorise the collection of data such as blood samples for DNA, hair, saliva, and 

sperm.153 

AIM AND THE HIGHLIGHTS OF THE BILL 

 Anyone convicted, imprisoned, or kept under any preventive detention legislation will 

be required to give "measurements" to a police officer or a prison official, according to 

the Bill's requirements. 

 Give  NCRB  the power to collect, store, and maintain records as well as communicate, 

disseminate, destroy, and dispose off  them. 

 To allow a Magistrate to order anyone to take measures; a Magistrate can order law 

enforcement officials to collect "fingerprints, palm print impressions, footprint 

impressions, photographs, iris and retina scan, physical, biological samples and their 

analysis, behavioural attributes including signatures, handwriting, or any other 

examination" in Section 53 or Section 53-A of the Code of Criminal Procedure, 1973, 

for the purposes of investigation. in the case of a specific category of convicted and 

non-convicted individuals. 

 Any person who resists or refuses to accept measures should be able to be arrested or 

detained by the police or jail authorities. 

 

 

COMPARISON OF KEY PROVISIONS OF THE 1920 ACT AND THE 2022 BILL 

The Criminal procedure (identification) Bill is more comprehensive 

than the Identification of Prisoners Act, 1920. 

 

 

 

 

 

 
153 Committee on Reforms of Criminal Justice System Report (Volume 1), Ministry of Home Affairs, March 

2003. 
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(IDENTIFICATION) BILL 2022 
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ACT OF 1920 BILL OF 2022 

DATA ALLOWED TO BE COLLECTED 

 Fingerprints, foot-print impressions, 

photographs 

 

 Adds: (i) biological samples, 

 (ii) behavioural attributes including 

signatures, handwriting 

 (iii) any other examinations under sections 

53 and 53A of CrPC 

 

  

 

PERSONS WHOSE DATA MAY BE COLLECTED 

 

 Convicted or arrested for offences 

punishable with rigorous imprisonment of 

one year or more 

 

Convicted or arrested of an offence 

punishable under any  law or detained under 

any preventive detention law. Biological 

samples may only be collected forcibly 

from anyone imprisoned for crimes against 

women or children, or if the crime has a 

minimum sentence of seven years in jail. 

 

PERSON WHO MAY DIRECT COLLECTION OF DATA 

 

 Investigating officer, officer in charge of a 

police station, or of rank Sub-Inspector or 

above 

 

officer-in-charge of a police station or an 

officer not below the rank of Head 

Constable; 

officer of prison not below the rank of Head 

Warder 

Magistrate (i) Metropolitan Magistrate; 

(ii) Judicial Magistrate first class 
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(iii) in relation to ordering someone to give 

security for his good behaviour or 

maintaining peace, the Executive Magistrate 

 

PERIOD OF RETENTION OF DETAILS 

 

No time period mentioned 75 years from the date of collection. 

The record may be destroyed if a person- 

not been previously convicted of a offence 

punishable with rigorous imprisonment of 

upto 1 year or upwards  and  released 

without trial, discharged or acquitted by the 

court after exhausting all legal remedies 

Clause of 1 year removed 

 

ROLE GIVEN TO THE NCRB 

 

Nil The National Crime Records Bureau  has the 

power to collect, store, and maintain 

measuring records, as well as communicate, 

disseminate, destroy, and dispose off  them 

for the purpose of prosecution and 

investigation. 

 

CONSTITUTIONALITY OF THE BILL 

I. Bill may violate the Right to Privacy 

No person accused of a crime may be forced to testify against himself, according to Article 

20(3) of the Constitution of India. 

The bill allows for the collecting of some personally identifiable information about persons in 

the course of criminal investigations. Individuals' personal data includes the information 

defined in the Bill, which is therefore protected under their right to privacy. 
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Privacy is a fundamental human right, and different aspects of privacy, such as privacy of 

space, privacy of body, privacy of information, and privacy of choice, have evolved over time 

through a series of SC decisions, beginning with AK. Gopalan v. State of Madras154, Kharak 

Singh v. State of UP155, Charles Sobraj v. Supt. Central Jail156, Sheela Barse v. State of 

Maharashtra157, and Pramod Kumar Saxena v UOI.158 Maneka Gandhi v. UOI159 

Justice  Ks Puttaswami v Union of India160 –an invasion of life and personal liberty must meet 

the threefold requirement ie 1) legality : which postulates the existence of a law 2) need : 

defined in terms of a legitimate state 3) proportionality which ensures a rational nexus between 

objects and the means adopted to achieve them. 

The Bill allows for the preservation of measurement records for 75 years, which is a clear 

breach of the Right to be forgotten. 

Furthermore, it goes against the fundamental principle of criminal law, which states that no 

one is guilty unless and until proven guilty in a court of law. 

II. Status of Narco analysis, Polygraph tests and brain electrical activation profile 

(BEAP) 

The legislature's intent to make the word” measurement” exclusive in nature by including 

general words like” physical and biological samples” could lead to Narco analysis and Brain 

mapping through the use of force implicitly in collection, directly violating Article 20(3) of the 

Constitution, right to self-incrimination, and Article 21, right to life. 

Smt. Selvi v State of Karnataka and ors161 –While examining Narco analysis, Polygraph tests 

and brain electrical activation profile (BEAP) the court said- 

“In our considered opinion subjecting a person to the impugned techniques in an involuntary 

manner violates the prescribed bounds of privacy.  No individual should be subjected to any of 

the techniques in question whether in context of investigation in criminal cases or otherwise.  

Such tests are unlawful, unconstitutional and they violate personal liberty and privacy”. 

 
154 AIR 1950 SC 27. 
155 AIR 1963 SC 1295 : (1964) 1 SCR 332. 
156 (1978) 4 SCC 104. 
157 (1983) 2 SCC 96. 
158 (2008) 9 SCC 685. 
159  AIR 1978 SC 597 
160 (2017) 10 SCC 1) 
161 AIR 2010 SC 1974 
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Thus, this bill that is being introduced goes directly against the pronouncement of Selvi and it 

fails on the the three tests laid down in the KS Puttaswami Case. The bill has to pass the final 

test of the constitution. 

European Courts of Human Rights has held that Fingerprints, DNA profile and Cellular 

samples and their retention storage without consent violates Human Rights -S. and Marper v. 

the United Kingdom162 

The President Council  of Advisors on Science and Technology in USA has advised the Unites 

States Govt that DNA analysis are neither valid nor reliable163. 

LEGAL IMPLICATIONS OF THE BILL 

1. ABSENCE OF DATA PROTECTION LAW 

This bill is being proposed in the absence of any overreaching data protection law which India  

so desperately needs today. The proposed Personal Data Protection Bill (PDPB) in 2019 seeks 

to bring about a comprehensive overhaul of India’s current data protection policies. However 

the said bill is still not being brought in. With the advancement of technology the state has even 

greater power of surveillance, and while authorizing the ambit of these powers it must be 

ensured that these powers can be controlled and regulated by some statute or some 

comprehensive bill w.r.t data control and regulation. In the absence of a more comprehensive 

and a detailed statute,  the bill fails to provide such safeguards. 

 

2. NO DISTINCTION BETWEEN  AN UNDERTRIAL, DETAINEE, SUSPECT OR A 

CONVICT 

Section 3  uses the words  “any person”that means. Arrested, convicted or suspected in 

connection with an offence punishable under any law or detained under any preventive 

detention law all these people would fall under the ambit of this section. This would mean that 

any  active political person, trade unionist, social activists, a progressive writer etc  if they 

violate any law then police has every right to arrest them and take their finger prints, DNA 

samples or behavioural samples.So therefore, the privacy of individuals who are not convicted 

of any wrongdoing have been put under the mercy of the said bill. 

 
162 ECLI:CE:ECHR:2008:1204JUD003056204 
163 Report to the President Forensic Science in Criminal Courts:September 2016 
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This is in contrast to the Law Commission's (1980) comment that the 1920 Act is based on the 

idea that the less serious the offence, the more limited the authority to adopt coercive measures 

should be. 164 

Even the DNA Technology (Use and Application) Regulation Bill, 2019 waives the consent 

requirement for collecting DNA from persons arrested for only those offences which are 

punishable with death or imprisonment for a term exceeding seven years165. 

 

3. VIOLATES THE DOCTRINE OF PURPOSE LIMITATION 

The NCRB is allowed to share and disseminate personal data with any law enforcement agency 

for the purpose of “investigation and prosecution of crime”. This violates the best practice of 

Data Protection which is the principle of purpose limitation which means that you can collect 

data legitimately for one purpose but it must be used for that purpose only. It cannot be used 

for any other purpose. It means agencies with all over the country with no purpose limitation 

will have access to your personal data . The collection of data for some crimes may be very 

necessary but there is no distinction between “those crimes” and “other crimes”. It is  a very 

wide sweep that can be very dangerous. 

4. .BILL REDEFINING THE POWERS OF POLICE 

The bill gives a virtual carte blanche to the police for sample collection..  It is letting the police 

officers not below the rank of head constable and prison officers not below the rank of a head 

warden to take measurements. So it has lowered the threshold. And if someone refuses to give 

the measurements, it will deemed to be an offence under s.186 IPC  This bill is allowing police 

officials or prison wardens to take measurements irregardless of the refusal, this is the violation 

Article 20(3) and 21 given in the Constitution of India. 

5. NO APPEAL MECHANISM AVAILAIBLE 

If the magistrate directs to take the measurements for the purpose of investigation then there is 

no appeal mechanism against the decision of the magistrate. 

6. RETAINING DATA- 

 
164 Eighty-Seventh Report on Identification of Prisoners Act, 1920, Law Commission of India, 1980. 
165  Section 21, DNA Technology (Use and Application) Regulation Bill, 2019 
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The bill allows for the data to be kept for 75 years. Only after a person has been acquitted or 

discharged will the data be removed. The retention of data in a central database, as well as its 

potential future use for criminal investigations, may not meet the necessity and proportionality 

standards. 

7.   SECTION -2 (1) (B)  The word “measurements includes “such other tests”166. It is unclear 

that if such other tests also includes Narco Analysis, , Polygraph tests , BEAP And Psychiatric 

examination. If by“such other tests” it is indicating the inclusion of aforesaid tests, this bill is 

unconstitutional and illegal. 

8.  SECTION 4 –“store and preserve for 75 years and share and disseminate such records with 

any law enforcement agency167” but, a law enforcement agency is not defined.  It can be 

interpreted as “any authority enforcing any law”.  So “anybody” who  implements the law will 

get the” measurements”.   Thus it becomes essential to define a “law enforcement agency”. 

SUGGESTIONS FOR AMENDMENT 

1. .SCRUTINY IN PARLIAMENT: The Bill was not put up for pre-legislative 

consultation or included in the legislative agenda for the session. However, it would be 

in the best interests of the bill to be referred to a Standing Committee for further review 

before becoming law. 

 

2. CLARIFICATION WRT TO SECTION 3 

Section 3 proviso states that “ a person may not be obliged to allow taking of his 

biological samples”  Section 5  states that – “magistrate may direct the measurements 

to be taken and such person shall allow measurements to be taken, if he refuses then 

the police officer may take the measurements and if he obstructs the police officer he 

is punishable with any offence under section 186 of IPC”168.  It is not clear whether 

Section 3 which obliges a person to give the measurements read with Section 5 which 

empowers the magistrate to pass an order  directing him to give the measurements. If 

both are read together then this is involuntary  testimonial confession. This is violative 

of Article 20 and 21 of the Constitution of India. So it is suggested that the word “may” 

in section 3 be changed to “shall” and it shall be clarified that under s.5 the magistrate 

 
166   The Criminal Procedure (Identification) Bill 2022 
167   The Criminal Procedure (Identification) Bill 2022 
168   The Criminal Procedure (Identification) Bill 2022 
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has no power to direct a person arrested for offences punishable with less than 7 years, 

othwewise the s.3 is completely nullified. 

 

3. BETTER IMPLEMENTATION: In addition to improved scrutiny and data 

protection legislation, steps must be taken to improve the law's implementation. 

 

4. NEED FOR ADDITIONAL PROFESSIONALS to collect measurements from 

crime scenes, as well as more forensic labs and equipment to analyse them in order to 

identify potential suspects in a criminal case. 

 

5. TRAINING FOR INVESTIGATORS, PROSECUTORS, AND JUDGES, as well 

as collaboration with doctors and forensic experts, must all be prioritised. 

 

6. CLARIFICATIONS TO BE MADE IN THE RELEVANT SECTIONS There is a 

urgent need to give clarifications for other sections like s.3,4, 5 and provide for an 

appeal mechanism in order to achieve the said purposes of the bill. 

 

7. ENSURE DATA SECURITY: 

The procedures involving the acquisition, storage, and erasure of personal data should 

only be implemented after a strong data protection law is in place, with severe penalties 

to regulate and protect the data of an individual. 

 

CONCLUSION 

By allowing the State broad powers to maintain prisoner records and conduct physical and 

biological tests with the implied force of law, the Bill has infringed on citizens' fundamental 

rights, which is opposed to the rule of law and arbitrary in nature.  As a result, it is a flagrant 

violation of citizens' fundamental rights as set forth in Sections 14, 19, 20(3), and 21 of the 

Indian Constitution. 
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